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NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
Name of the SI 
 
The SI covered by this notification is as follows: 
 

• The Common Organisation of the Markets in Agricultural Products 
(Miscellaneous Amendments) (EU Exit) (No. 2) Regulations 2020 (the 
“CMO18 Regulations”)  

 
The CMO18 Regulations are a UK statutory instrument which address technical 
deficiencies to EU and UK regulations regarding the common organisation of the 
markets in agricultural products (“CMO”), based on a presumed “no deal” scenario 
at the end of the implementation period. The CMO-18 Regulations in particular make 
amendments to retained EU regulations in order to update references to “exit day” 
to “IP completion day”, to amend transitional periods and to amend retained EU law 
to implement the Northern Ireland Protocol (“the NI Protocol”) and provide for the 
continued application of EU law in Northern Ireland.  
 
The Scottish Government still has concerns about the operation of the NI Protocol, 
but we also recognise the need to prepare for the end of the Implementation Period. 
We are therefore proceeding on the basis that we are notifying the Scottish 
Parliament now of our intention to consent to these instruments, but invite the 
committee to note that the SG continues to engage with the UK Government on the 
NI Protocol.  
 
In this area of activity on legislative deficiencies, the UK Government is seeking to  
correct deficiencies by using several separate statutory instruments (SIs). This 
notification for the CMO18 Regulations should be considered alongside the following 
previously notified SIs all of which have been formally consented to by the Scottish 
Parliament: 
 
CAP / CMO 

• The Common Organisation of the Markets in Agricultural Products 
Framework (Miscellaneous Amendments etc.) (EU Exit) Regulations 2019 
(CMO-01);  

• The Market Measures (Marketing Standards) (Amendment) (EU Exit) 
Regulations 2019 (CMO-04); 

• The Market Measures Payment Schemes (Amendment) (EU Exit) 
Regulations 2019 (CMO-05); 

• The Market Measures (Miscellaneous Provisions) (Amendment) (EU Exit) 
Regulations 2019 (CMO-06); 

• The Agriculture (Legislative Functions) (EU Exit) Regulations 2019 
(AG/TF/01) 

• The Agriculture (Legislative Functions) (EU Exit) (No. 2) Regulations 2019 
(AG/TF/02); 

• The Common Organisation of the Markets in Agricultural Products and 
Common Agricultural Policy (Miscellaneous Amendments etc.) (EU Exit) (No. 
2) Regulations 2019 (CAP-09); 
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• The Common Organisation of the Markets in Agricultural Products (Market 
Measures, Notifications and Direct Payments) (Miscellaneous 
Amendments) (EU Exit) Regulations 2019 (“the CAP-12 Regulations”); 

• The Common Agricultural Policy and Common Organisation of the Markets 
in Agricultural Products (Miscellaneous Amendments) (EU Exit) Regulations 
2019 (CAP-15); 

• The Agriculture (Payments) (Amendment, etc.) (EU Exit) Regulations 2020 
(the “AGS-05 Regulations”). 

 
Of the above, CAP-12 was not made due to the impact of the prorogation of the 
UK Parliament. Defra intends to re-lay the content of CAP-12 as the AGS-05 
Regulations, for which a notification was provided to the Committee on 28 August 
2020.  
 
Previous advice has also been provided on the following disputed SIs (ie. SIs which 
the UK Government have laid, without seeking the consent of the Scottish Ministers, 
because the UK Government’s position is that the SIs relate to reserved matters.  
Whereas the Scottish Government’s position is that some or all of the amendments 
are to provisions that relate to devolved matters):   

• The Common Organisation of the Markets in Agricultural Products and 
Common Agricultural Policy (Miscellaneous Amendments) (EU Exit) 
Regulations 2019 (CAP-07); 

• The Agriculture (Miscellaneous Amendments) (EU Exit) Regulations 2019 
(CAP-08);   

• The Common Organisation of the Markets in Agricultural Products (Producer 
Organisations and Wine) (Amendment etc.) (EU Exit) Regulations 2019 
(CAP-11);   

• The Common Organisation of the Markets in Agricultural Products 
(Transitional Arrangements etc.) (Amendment) (EU Exit) Regulations 
2019(CAP-14).   
 

Of the above, CAP-11 was not made due to the impact of the prorogation of the UK 
Parliament. Defra intend to re-lay the content of CAP-11 as The Common 
Organisation of the Markets in Agricultural Products (Producer Organisations and 
Wine) (Amendment etc.) (EU Exit) Regulations 2020, with Defra making some 
amendments to the content previously advised on. Defra also intend to lay The 
Common Organisation of the Markets in Agricultural Products (Miscellaneous 
Amendments) (EU Exit) Regulations 2020, which will make similar amendments as 
the CMO-18 Regulations, but to retained EU law previously amended by the above 
disputed SIs.   
 
Officials will provide an update on the changes to these disputed SIs prior to their 
laying dates, however as the UK Government view these as reserved they are not 
seeking consent.   
 
Brief explanation of laws that the proposals amend 
 
The Legislation being Amended 
 
The CMO18 Regulations cover amendments to the following legislation: 
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Amendment of retained direct EU legislation 

• Commission Regulation (EC) No 1760/2000 establishing a system for the 
identification and registration of bovine animals and regarding the labelling 
of beef and beef products; 

• Commission Regulation (EC) No 1850/2006 laying down detailed rules for 
the certification of hops and hop products; 

• Regulation (EU) No 1308/2013 of the European Parliament and of the Council 
establishing a common organisation of the markets in agricultural products 

Subordinate legislation 
• The Hops Certification Regulations 1979; 
• The Eggs and Chicks (England) Regulations 2009; 
• The Olive Oil (Marketing Standards) Regulations 2014; 
• The Common Organisation of the Markets in Agricultural Products 

Framework (Miscellaneous Amendments, etc.) (EU Exit) Regulations 2019 
[CMO/01]; 

• The Market Measures (Marketing Standards) (Amendment) (EU Exit) 
Regulations 2019 [CMO/04]; 

• The Market Measures (Miscellaneous Provisions) (Amendment) (EU Exit) 
Regulations 2019 [CMO/06]; 

• The Agriculture (Legislative Functions) (EU Exit) (No. 2) Regulations 2019 
[AG-TF/02]; 

• The Common Agricultural Policy and Common Organisation of the Markets 
in Agricultural Products (Miscellaneous Amendments) (EU Exit) 
Regulations 2019 [CAP/15]; 

• The Common Organisation of the Markets in Agricultural Products and 
Common Agricultural Policy (Miscellaneous Amendments etc.) (EU Exit) 
(No. 2) Regulations 2019 [CAP/09]; 

 

Summary of the proposals and how these correct deficiencies 

The amendments made to the above listed regulations are to ensure that the 
retained EU CMO legislation operates effectively at the end of the implementation 
period, including the implementation of the Northern Ireland Protocol, and to remove 
ambiguities and inconsistences whilst still maintaining continuity as far as possible. 
Such amendments include:  
 

• Amending references to “exit day” to “IP completion day”, in accordance with 
the European Union (Withdrawal Agreement) Act 2020;  

• Amending references to “United Kingdom” to “Great Britain” in 
implementation of the NI Protocol. Any direct EU legislation included in the 
Protocol will continue to have effect in Northern Ireland and the retained EU 
law versions of that legislation will only apply in Great Britain. As the previous 
deficiency fixing EU Exit SIs were drafted for the UK as a whole, operability 
amendments need to be made to allow Northern Ireland to remain aligned 
with the EU, where applicable. However, requirements for references on 
product labels to “United Kingdom”, in relation to country or origin or 
applicable standards, are being retained rather than changed to “Great 
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Britain”. This is consistent with the planned approach to food standards 
labelling and with the NI Protocol; 

• Adding, clarifying or removing references to Northern Ireland (and/or 
Northern Ireland authorities/agencies) from definitions and consent 
provisions as appropriate (for same reason as above); 

• Minor corrections of errors, inconsistencies and operability issues which 
require correction in order to ensure the retained EU CMO legislation is able 
to function as intended after the implementation period. This includes, for 
example, removing provisions of retained EU CMO legislation that will be 
redundant after the end of the implementation period;  

• Updates to references.  
 
Where amendments are more substantive, they are outlined below.  
 
Amendment to The Common Organisation of the Markets in Agricultural Products 
Framework (Miscellaneous Amendments, etc.) (EU Exit) Regulations 2019 (the 
“CMO/01 Regulations”) 
 
When the CMO/01 Regulations were previously consented to by the Scottish 
Parliament, the amendment to Article 83 of Regulation 1308/2013 to transfer an 
administrative function relating to wine to the Secretary of State, but only to be 
exercised with the consent of Scottish Ministers in relation to Scotland. This was 
deemed to be acceptable transfer of functions given the lack of wine industry in 
Scotland. However, this function has now been updated so that it is transferred 
directly to Scottish Ministers in relation to Scotland. This is to allow consistency with 
other EU Exit wine amendments where such functions have been transferred directly 
to Scottish Ministers.  
 
Amendments to the Hops Certification Regulations 1979 and Olive Oil (Marketing 
Standards) Regulations 2014 
 
In the case of the UK-wide Hops Certification Regulations 1979 and Olive Oil 
(Marketing Standards) Regulations 2014, amendments are made to implement the 
NI Protocol which create parallel texts for Great Britain and Northern Ireland 
respectively. As regards Great Britain, amendments are made changing references 
to “United Kingdom” to “Great Britain” and removing and Northern Ireland from the 
exercise of functions. As regards Northern Ireland, references to “United Kingdom” 
are replaced with “Northern Ireland” and references to the “appropriate minister” are 
replaced with references to the Department of Agriculture, Environment and Rural 
Affairs. 
Amendments to the Hops Certification Regulations 1979  also clarify that hops and 
hops products from Northern Ireland can be marketed in Great Britain with either an 
Attestation of Equivalence (as is the case for third countries) or with a certification in 
accordance with direct EU CMO legislation, as per current arrangements.  
 
Amendment of transitional provisions 
 
Updates are also being made to a limited number of transitional provisions made by 
previous EU Exit SIs. In some cases these are to provide for a grace period for 
businesses to adapt (eg: provisions have been amended so that beef and veal or 
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fruit and vegetables packages that are labelled in accordance with EU rules will 
continue to be accepted for a period of 21 months following IP completion day) or to 
align with the timescales for the introduction of checks set out in the UK Border 
Delivery Model (eg. The transitional provision for the import of hops and hops 
products will be amended so that EU forms and certificates from EU 27 countries 
attesting that a product meets marketing standards requirements, will be accepted 
up until 1 July 2021, provided that the EU’s standards remain at least as high as UK 
standards. After that date, hops and hops products from EU 27 countries will need 
to have an attestation of equivalence of standards in the same way as other third 
countries. 
 
The aim of these transitional provisions when originally introduced in previous EU 
Exit SIs was to reduce the risk of disruption after exit date in the event of no deal.  
They have been updated as there is still risk of disruption at the end of the 
implementation period. At the end of the implementation period, the EU will be a 
third country to the UK and so, subject to the transitional provision, imports from the 
EU will be treated on the basis of the requirements for checking third country goods. 
 
 The Scottish Government is still considering the detail of the UKG ‘phased 
approach’, however we also recognise the need to prepare for the end of the 
implementation period.  We are therefore proceeding on the basis that we are 
notifying the Scottish Parliament now of our intention to consent to the inclusion of 
these provisions in the CMO18 Regulations, but invite the committee to note that 
the SG continues to engage with the UK Government on this issue. 
 
Explanation of why the change is considered necessary 

After the end of the implementation period, without amendment, the functions within 
the above retained EU legislation would contain inoperable provisions which would 
prevent administrations throughout the UK from being able to make necessary 
legislative changes to each policy regime. Additionally, without technical drafting 
amendments to the retained direct CMO EU legislation and the subordinate 
legislation, the current regimes for the CAP and CMO would not operate effectively. 
Furthermore, without amendment, the retained direct CMO EU legislation and 
subordinate legislation covered by this instrument would not reflect the NI Protocol. 
The instrument uses powers in the European Union (Withdrawal) Act 2018 to correct 
these deficiencies to enable these functions to continue to be exercised by relevant 
UK public authorities; to ensure that the regimes outlined above will continue to 
function smoothly after IP completion day; and to implement the NI Protocol. 

Scottish Government categorisation of significance of proposals 

Category A. The CMO-18 Regulations address deficiencies that arise as a result of 
withdrawal from the EU and the NI Protocol.  The CMO-18 Regulations correct errors 
in drafting.  The CMO-18 Regulations also make amendments to ensure the 
appropriate transfer of functions to maintain the effective operation of the regimes 
outlined above. The CMO-18 Regulations also update references and provisions 
which are no longer appropriate once the UK has left the EU and aim to ensure 
continuity of law and operability on exit day.There are no significant policy decisions 
for Ministers to make. 
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Impact on devolved areas 

Our primary objective in working with UK Government on these amendments has 
been to ensure that Scottish Ministers can continue to effectively manage these 
policy areas and that the devolution settlement is respected. Scottish Government 
considers that the amendments to regulations contained in the CMO18 Regulations 
constitute a pragmatic approach to addressing deficiencies in rolling the EU 
legislation into UK Law, arising as a result of EU Exit.  
 
The CMO18 Regulations make a change to the transfer of functions as regards 
Scotland previously consented to by the Committee in respect of the EU Exit SIs 
that the CMO-18 Regulations amend. That change is discussed above and concerns 
Article 83 of Regulation 1308/2013. The change means that the functions are 
transferred directly to the Scottish Ministers in relation to Scotland.  The CMO-18 
Regulations make no other changes to the transfer of functions as regards Scotland 
previously consented to by the Committee in respect of the EU Exit SIs that the 
CMO-18 Regulations amend. Accordingly, these amendments continue to respect 
the current devolution settlement by ensuring that Scottish Ministers have an 
appropriate role in relation to Scotland.  
 
Summary of stakeholder engagement/consultation 

The Scottish Government is in regular contact with all its stakeholders regarding EU 
exit and the end of the implementation period. This instrument does not amount to 
a change in policy and is being made to avoid deficiencies and inoperability arising 
as a result of the UK’s withdrawal from the EU. There has been no formal public 
consultation regarding this particular instrument. 
 
Scottish Government policy officials have engaged with Defra as part of a previous 
UK-wide consultation to stakeholders on the approach being taken to correct 
deficiencies in food and drink legislation. The consultation informed stakeholders 
that the laws and rules that currently exist while we are part of the EU will, as far as 
possible, continue to apply after exit. They set out that in some cases changes are 
required in order to correct deficiencies arising as a result of exit and outlined the 
relevant changes. The UK Government do not view that these further amendments 
require further formal consultation however are planning on undertaking some 
targeted engagement with stakeholders on these amendments.  
 
Other impact assessments 

No other impact assessments have been carried out and the UK Government do not 
intend to produce an impact assessment for the proposed regulations. 

Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 

Within the CMO18 Regulations and specific to those areas identified where there is 
devolved competence, the Scottish Government believes that Scotland’s best 
interests are served by a UK wide instrument which respects the devolved 
competence of the Scottish Ministers. The Scottish Ministers consider that 
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consenting to the CMO18 Regulations is the most effective and transparent way to 
make changes to address deficiencies. Officials have worked with the UK 
Government to ensure the drafting delivers for our interests and respects devolved 
competence in Scotland. 
 
Intended laying date of instrument 

The CMO18 Regulations are subject to affirmative procedure and will be laid in the 
UK Parliament in draft on 15 October 2020.   
 
If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 

The SI is subject to affirmative procedure and is due to be laid at Westminster on 
15 October 2020. Although at this stage it is not clear when it will be debated this 
will not be for some considerable time after the laying date. 

We would welcome a view from the committee as soon as possible, however the 
Scottish Parliament will have 28 days for consideration if needed under the agreed 
protocol to consider the proposal to consent to the SI. 

Information about any time dependency associated with the proposal 

It is essential that this instrument is in force on IP completion day  in the event of a 
no deal scenario to ensure that legislation is operable to enable the continued 
administration and regulation of CMO schemes. 

Significant financial implications 

There are not expected to be any significant financial implications associated with 
the proposed instrument. 
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